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WHETHER --- ---- WAS PROVI DED A FAPE VWHI LE
ENRCLLED AT APACHE JUNCTI ON UNI FI ED SCHOOL
DI STRI CT? WHAT | S THE APPLI CABLE STATUE OF
LI M TATI ON?  WHETHER THE ACTI ON | S BARRED BY
THE STATUTE OF LI M TATI ON?

PROCEDURAL HI STORY AND | SSUES



Father filed a Model Conplaint Form dated January 24, 2003 and
recei ved by the Arizona Departnent of Education, Exceptional
Student Services on January 27, 2003. The Conplaint Formis
signed by Father and Student. The signature |ines are dated
“11/ 30/ 02" and summari ze the “conpl ai nable issue” is: “fraud,
cheating, 1975 Fed |l aw free appropriate education to --- al
education denied to --- IEP failed to give --- his education”

Attached to the Formwas a three page letter with attachnments
from Father to Panela Neneth, Equal Opportunity specialist,
Department of Education [dated January 22, 2003 but stanped
“received January 27, 2003]. That letter covers allegations of
deficiencies in the District, which relate to this Student and to
the District at large. Mny of these allegations would not have
been the subject of due process.

This Hearing O ficer was appointed by letter dated February 13,
2003.

An initial Tel ephonic Prehearing Conference was held on February
21, 2003. Father, Student and Student’s fiancee, counsel for the
District and a District representative were present on the phone
conference with the Hearing Oficer. The parties agreed that
Student was born on February 14, 1979 and that he | ast attended
school in the District in the sunmer of 1998, when he received
hi s high school diploma. The Hearing Oficer determ ned that the
initial issue was whether the request for due process was barred
by a statute of limtation. A briefing schedule was set out on
that issue. Initial nmenoranda were exchanged on March 7, 2003.
Responsi ve nenoranda were exchanged on March 14, 2003. On March
14, 2003 Student provided a witten clarification of the actions
conplained of via letter to the Hearing Ofice and counsel for
the District. A second Prehearing Conference was schedul ed for
March 21 and continued to March 26, 2003. At that Conference the
parties provided oral argunment on the pending Mtions.

Because the Hearing O ficer determ ned that the | DEA due process
request is barred by the applicable statute of limtation, no
evidentiary hearing was schedul ed.

1. FINDINGS OF FACT

1. Student was born on ---. [Agreenent at Prehearing
Conf er ence] .

1. Student last attend “School” in the summer of 1998.
[ Agreenent at Prehearing Conference].

1. Fat her did sign (but did not date) the |IEP and
acknow edgnent that he had “received a copy of the
procedural safe guards” in January, 1996. Exhibit Ato
District’s Response to Petitioner’s Mtion to Continue.
[ Acknow edgnent at Prehearing Conference]



1. Student did sign (but did not date) the |IEP and Parent
Conf erence Request in 1998. Exhibits Cand E to District’s
Response to Petitioner’s Mtion to Continue. [Letter of
March 14, 2003 and acknow edgnment at Prehearing
Conf er ence]

1. There is no evidence of a conplaint or request for due
process being filed with the District or the Departnent of
Education prior to January, 2003.

I'11. APPLI CABLE LAW
STATUTE OF LI M TATI ON

Congress enacted the IDEA “...to ensure that all children with
disabilities have available to thema free appropriate public
education [ FAPE] that enphasizes special education and rel ated
services designed to neet their unique needs and prepare them
for enpl oynent and i ndependent living; [and] to ensure that the
rights of children with disabilities and parents of such
children are protected ... .” 20 U S C 81400(d)(1)(A) and (B)
The federal |aw provides specific procedural safeguards to the
children with a disability and their parents, including a

gri evance/ conpl aint process at 20 U. S. C. 81415(b)(6); nediation
at 20 U . S.C. 81415(b)(5); an inpartial due process hearing at 20
U S. C 81415(f) and the right to file a civil action in federal
district court at 20 U.S.C. 81415(i). The federal statute is
silent, however, with regard to a tine limtation on the
initiation of these procedural alternatives.

Limtation provisions are nearly as critical to inplenentation
of a fair judicial systemas are the underlying causes of
action. The public needs to know when their liability ends as
wel |l as when it begins. Arizona statute sets out limtation
periods for all types of civil (non-crimnal) actions at AR S.
Title 12, Chapter 5. As our Court of Appeals stated in Hall v.
Ronero, 141 Ariz. 120,126 (App. 1984)

The very purpose of enacting a statute of
[imtations is tofix alimt wthin which an action
nmust be brought and to prevent the unexpected
enforcement of stale clains agai nst persons who have
been thrown off their guard by want of prosecution.

The absence of a limtation provision within a federal statute
does not nmean that there is no limtation. In the absence of a
specific limtation statute, our federal appeals courts have
borrowed from an anal ogous state statute or “...from anot her



federal statute if that statute is nore anal ogous to the

| egislation than the state statutes”. See: Del Costello v.

I nternational Bhd. OF Teansters 462 U.S. 151, 171-72, 103 S.C
2281, 2294-95, 76 L.Ed. 2d 476 (1983); Dell v. Board of
Education, TP High School Dist. 113, 32 F.3d 1053, 1058 (7'" Cr.
1994) .

VWhat limtation to apply to IDEA clains is not a new issue
before federal appeal courts. Mdst CGrcuits, including our 9'F
Circuit, have decided what limtation to apply to | DEA cl ai ns.

The principal to be applied in determ ning the nost appropriate
[imtation is set out in Strawn v. Mssouri State Board of
Educati on and M ssouri School for the Severely Handi capped; 32

| DELR 118, 210 F. 3d 954 (8'" Gir. 2000) the Circuit Court stated
that: “... when a federal |aw contains no statute of

limtations, courts may borrow fromthe nost cl osely anal ogous
state statute of limtations unless doing so would frustrate the
policy enbodied in the federal |aw on which the claimis based.”
(210 F. 3d at 957) In Strawn, the Court approved application of a
state two year statute of limtations for civil rights clains as
“the nost closely anal ogous cause of action and a two year
period does not frustrate the federal policy enbodied in the

| DEA.” (1d. at 957-58) The Court specifically rejected
application of a five year “catch all” limtation because it
woul d frustrate the federal policy favoring a quick resolution
of IDEA clains. Discussing the underlying purpose of |DEA, the
Court stated:

This statutory schene mandating parental participation in
an annual deci si on-naki ng process denonstrates that
Congress intended for parents to be actively inplicated
in the expeditious resolution of |IDEA concerns. In
addition, children protected by the | DEA benefit greatly
from qui ck resol utions of disputes because | ost education
is a substantial harm and that harmis exactly what the
| DEA was neant to prevent. (ld. at 957)

The only G rcuit Court which has applied a significantly |onger
limtation was the 1% Circuit in Mirphy v. Tinberlane Regional
Sch. Dist., 22 F.3d 1186 (1% Gr. 1994) which applied a six year
catch all Iimtation to the issue of entitlenent to conpensatory
educati onal services.

Qur situation is governed by decisions in the 9'" Circuit Court
of Appeals. In S. V. v. Sherwood School District, 34 |IDELR 283
(9'" Gir. 2001) an Oregon plaintiff sought tuition reinbursenent



for special education services he obtained at private school

whi ch he attended after his parents decided that the District
was not providi ng FAPE. Plaintiff’s appealed fromthe due
process hearing officer’s decision that the appropriate statute
of limtation was Oregon’s two year limtation for a “claim

agai nst a public body arising froma breach of duties inposed by
a federal statute”, and sought application of a six year
[imtation for an “action upon a liability created by statute,
other than a penalty or forfeiture”. The D strict Court
reversed the hearing officer, but the Grcuit Court reversed the
District Court and el ected to adopt the two year limtation

because it is “...consistent with both the policy underlying the
| DEA and with limtations periods adopted by npost other
circuits. A six-year period is not.” (34 IDELR at 284) This

deci sion al so stands for the proposition that, when requested,
the hearing officer does have jurisdiction to assign and enforce
the limtation period.

I n Livingston School District Nos. 4 and 1 v. Keenan, 82 F.3d
912, 914 (9'" Cir. 1996) the Court applied the sane concept to
identify a thirty day Montana limtation for judicial review of
adm ni strative actions as appropriate for an action in federal
court challenging a state adm nistrative deci sion.

The 9'" Circuit has already deternined that the statute
applicable to I DEA cases in Arizona is the one year limtation
found at AR S. 812-541 “for a liability created by statute,
other than a penalty or forfeiture”. 1In Dreher v. Anphitheater
Uni fied School District, 22 F. 3d 228 (9'" Cir. 1994) the

sout hern Arizona school district had refused to grant a due
process hearing to determne financial responsibility for a
child s speech therapy which was provided outside the District
and contrary to prograns prepared by the District.

Because the [I DEA] Act does not specify a statute
of limtations, we nust look to Arizona’s statute
of limtations applicable to the nost closely

anal ogous state cause of action [citations omtted]
We apply that statute of limtations unless it
conflicts with underlying federal policies.

(22 F.3d at 232)

The Court rejected the too short 35 day statute applicable to
review of adm nistrative decisions and applied the one year
statute of limtations permtted for “liabilities created by
statute, other than penalty or forfeiture.” ARS 812-541.

(1d. at 232)



The Court al so discussed the principals surroundi ng accrual of
the limtation. Citing Al exopulos v. San Francisco Unified Sch.
Dist., 817 F.2d 551, 554-55 (9'" Gir.1987) the Court continued:

According to federal law, the Plaintiff’'s cause of
action accrued when they knew or had reason to know
of the injury that constitutes the basis of their
action.

...the focus of the question of accrual is not on what the

Def endants t hought, but rather on when Plaintiffs knew or had
reason to know of the injury giving rise to their cause of
action. (ld. at 232-233)

Clearly it is the identity of the limtation in conbination with
the actual |ength which determnes its applicability. For
exanple the 8" Circuit rejected Mssouri’s five year “catch all”
limtation as too long in Strawn v. Mssouri State, supra, while
the 4th Crcuit accepted Virginia’s one year “catch all”
limtation Manning v. Fairfax County Sch. Bd. (76 F.3d 235, 239
(1999). «Qur 9'" Gircuit accepted Arizona' s one year limitation
for “liabilities created by statute, other than penalty for
forfeiture” in Dreher v. Anphitheater, supra, but rejected the
Oregon six year |limtation for the sanme cause of action in favor
of a shorter two year limtation for “clains arising for breach
of duty inposed by a federal statute”. 1In honoring the IDEA s
policy of pronpt and expeditious resolution of differences, our
appel l ate courts have generally applied limtations of one and
two years in | ength.

ACCRUAL OF THE LI M TATI ON

Fat her and Student claim procedural as well as substantive
violations of the IDEA including failure of the District to
notify Father of |IEP neetings and re-evaluations. Father and
Student further claimthat the student “did not know he was
cheated of a worthy education” until he recently overheard a
conversation about his niece and realized he had been denied an
appropri ate educati on. They essentially argue that the cause
of action did not accrue until the student realized he was
deprived of a proper education. However, under |DEA a request
for due process may be - and usually is - filed by the parent or
surrogate parent on behalf of the student. Some students on an
| EP may never attain a |level of sophistication sufficient to
understand I DEA' s procedural safeguards. Thus parents act in
their stead to exercise procedural rights. Father acknow edged
that he did receive sonme, if not all, information regarding his



son’s |EP at least as recently as 1996. That was his
opportunity to seek further information or to request due

pr ocess. Further, there is no law cited or known to this
Hearing O ficer which inplies that the Iimtation does not
accrue until the student reaches majority, or until the parent
realizes that the student’s education was inadequate - if indeed
it was. Mre than nost actions, a short limtation is necessary
and appropriate in |IDEA matters because the deficiencies of an

| EP can best be corrected when the IEP in current.

V.  CONCLUSI ONS

1. The statute of limtation applicable to this natter is one
year.

1. Student was last enrolled in the District in md-1998.

1. Any cause of action, if there was one, accrued nore than

one year prior to filing for due process.
1. This due process request is barred by the limtation.
V. DECI SI ON ORDER
The request for due process is disnmssed as untinely filed.

V. APPEAL PRCCEDURE

Either party has the right to appeal this Decision to the
O fice of Admnistrative Hearings within thirty five (35)
cal endar days after receipt of this Decision. (A A C R7-2-
405(H) (5) Requests for appeal nust be submitted in witing
to the State Education Agency or to the D spute Resol ution
Coordi nator, Arizona Departnent of Education, 1535 West
Jefferson, Phoenix, Arizona 85007 (A A C. R7-2-405(J)(1).

DATED this 7TH day of April, 2003.

C. Eileen Bond
Due Process Hearing O ficer

Copy of the foregoing Decision
mai l ed by Certified and regular mail to:



Apache Junction, Arizona

Robert Haws

Qust Rosenfel d

201 E. Washington Suite 800
Phoeni x, Arizona 85004- 2327

Copy provided via regular mail to:
Ther esa Schanbach

ADCE Exceptional Student Services
1535 W Washi ngt on

Phoeni x, Arizona, 85007

BY:




